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Rp:GEIVJ:.: 
BEFORE THE BOARD OF COMMISSIONERS . 

FOR LINCOLN COUNTY OREGON MAR 20 1986 
' 

In the Matter of 

AN ORDINANCE PROVIDING FOR 
DISPOSAL OF REMAINS OF 
DECEASED INDIGENTS AT COUNTY 
EXPENSE l 

Lincoln County Legal Couns I 

ORDINANCE # 240 · 

The board hereby ORDAINS as follows: 

SECTION I: 

In the event of death of any person receiving Adult and 
Family Services support in Lincoln County at the time of his/her 
death and for which no other funds are available for disposal of 
the remains of the deceased, the Lincoln County Health Department 
shall cause the remains to be disposed of by cremation a county 
expense except that disposal shall be by burial when there is 
substantial evidence that cremation would violate the deceased's 
religious tenets. 

SECTION II: 

The health department shall contract as necessary to 
dispose of the remains of the deceased as required in Section I. 

SECTION III: 

The health department shall recover the cost of disposal 
from any person, estate, or agency responsible therefor. 

SECTION IV: 

In the event the state provides funding for the disposal 
of the remains of the deceased Adult and Family Services 
recipients in any county in Oregon, the health department shall 
not dispose of those remains at county expense. 

SECTION V: 

This ordinance being necessary for 
preservation of the public peace, health, safety, 
emergency is declared to exist and this ordinance 
its adoption. 

DATED this .tlth day of March 19_fili. 

~~ Cairman 

the immediate 
and welfare, an 
takes effect on 



ADMINISTRATIVE RULES ADOPTED PURSUANT TO 
LINCOLN COUNTY CODE 

SECTION RELATING TO THE 
DISPOSAL OF REMAINS OF DECEASED PERSONS AT COUNTY EXPENSE 

1. The purpose of these rules is to provide standards 

by which burials and cremations may be funded pursuant to Lincoln 

County Code Section in conjunction with Lincoln County Funeral 

Directors. Funding under these rules may be allowed only with re­

gard to funerals performed by Lincoln County funeral directors 

within the geographic boundaries of Lincoln County. 

2. Approximately $9,000 is anticipated to be budgeted 

to fund burials and cremations for the 1986-87 fiscal year. Reim­

bursements to funeral directors providing services will be made on 

a quarterly basis so that the maximum county funds available in 

any given quarter, regardless of the number of actual bodies disposed, 

will be one quarter of budgeted funds. For fiscal year 1986-87, 

this figure is anticipated to be $2,250 per quarter. 

3. In order for a funeral director to receive county 

compensation for burial or cremation for which no other funds are 

available, the funeral director must: 

a. Provide Lincoln County Health Department 

with all relevant information and documents relating to 

the family members of the deceased, and the estate of the 

deceased for purposes of collection; 

b. Provide a burial or cremation in consideration 

of the family members' wishes and the provisions of Lin-

coln County Code Section 

service for the deceased; 

, providing the best possibie 

c. Provide evidence of compliance with the above 

standards for payment to be made by Lincoln County on a 

quarterly basis; 



4. Providing the funeral director has complied with the 

provisions of Lincoln County Code Section and these rules, 

at the end of each quarter, the budgeted county funds will be divi­

ded among all eligible claims in an amount not to exceed $500 per 

body; 

5. At the end of the· fiscal year, if the funds allocated 

for the burials or cremations hereunder have not been expended, 

retroactive supplemental payments may be authorized by the county 

commissioners to provide further reimbursement to funeral directors 

in an amount not to exceed $500 per body; 

6. County payments provided under Lincoln County Code 

Section and these rules shall constitute the sole obligation 

of the county relating to reimbursement, and the county will not be 

responsible for any separate cemetery or other bills relating to 

disposition of the final remains of the deceased; 

7. The health department shall make reasonable efforts 

to recoup burial expenses from responsible sources. 

1osuno3 Iella1 ,{Juno:) U!031ll'f 



DA VE FR OUN MA YER 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DJ VISION 

Justice Building 
Salem. Oregon 97310 

Telephone: (5031 378-4620 

December 13, 1985 

Keith Putman, Administrator 
Adult and Family Services Division 
417 Public Service Building 
Salem, Oregon 97310 

Re: Opinion Request OP-5879 

Dear.Mr. Putman: 

WI:..:..lAM F GA~Y 
DEPl'TI A'r'TOP.N£Y GE!H.i..At 

You ask five questions regar~ing stat7 ~d county liability 
for burial of persons who either w~re receiving or had applied 
for and were eligible for public assistance at the time of their 
de-a:th. · The first four. ques'tions assume that there are unclaimed 
remains 0£ a person who had applied for -or was- receiving-public 
assistance at the time of death, tbat the. person's estate lacked 
sufficient assets to -cover the cost of buria-X, and tbat tbe cost 
of burial had not been paid in advance. 

-- -
First, you ask whetner subsequent to J'uly l, 1985, any state 

agency has any legal obligation to use public funds to pay for 
the disposition of such unclaimed remains. Second, you inquire 
whether the Adult and Family Services Division (AFS) has the 
authority after J'uly l, 1985, to _pay- for such disposition. 
Third, you ask ·whether counties are permitted to pay for the dis­
position o~ unclaimed remains. Fourth, you inquire whether coun­
ties are required to pay for such disposition. Your final 
question is whether the Emergency Board can provide funds to AFS 
for the purpose of paying for burials either by allocating funds 
to the division or by authorizing the transfer of funds between 
expenditure classifications within the division budget. 

For the reasons that follow, we ·conclude that with two 
exceptions, no state agency has a legal duty to use public funds 
to pay for the burials, and that AFS has no authority to pay for 
the burials. Further, counties are both permitted and required 
to pay for the burials only under limited circumstances. We also 
conclude that the Emergency Board lacks legal authority to pro­
vide AFS with funds for burials. 
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Introduction: Public Duty to Provide for Burial 

There is no obligation at common law resting upon the state 
or its subdivisions to furnish relief for the poor. See 
Multnomah Countv v. Luihn, 180 or 528, 549, 178 P2d 159(1947). 
Therefore, if such a duty exists it must be found in the consti­
tution or statutes. We find no authority for the proposition 
that there is a constitutional right to burial. We turn, then, 
to statutory law. 

The Nature of AFS's Dutv to Provide Burial Costs 

Prior to July 1, 1985, the Adult and Family Services 
Division paid for the expense of such funerals under two separate 
assistance programs. The first program, the "general assistance" 
program, is a state-funded program. Because it is not funded·by 
the federal government, there are no federal statutes or regula­
tions governing the state's operation of the program. State 
statutory authority to conduct burials emanates from the defini­
tion of general assistance found in ORS 411.010. In pertinent 
part, it reads: 

" ( 2) 'General assistance' means assistance or 
service of any .character provided to needy persons 
not otherwise provided for to the extent of such 
need and the availability of funds, including medi­
cal, surgical and hospital or other medical care and 
costs->~ burials of needy persons." ORS 411.010(2). 
(Emphasi£ added.) 

Pursuant to that definition, if no funds are available, then 
burials need.not be provided. As will be discussed shortly, no 
funds are available for burials after July 1, 1985, and therefore 
AFS has no duty to bury needy persons under the general 
assistance program, 

The second program where AFS paid for burials prior to 
July l, 1985, was the "old-age assistance" program,---··•That program 
is operated in cooperation with the federal government, Federal 
statutes and regulations govern the general operation of the 
program. See 42 USC§ 301, et sec.; 45 CFR 235.40, et seq. 
However, no federal statute or regulation requires the state to 

·provide for the burial of a person receiving such assistance. 

The state statute regulating the duty of AFS to pay for 
burials is ORS 413,029: 

"In every case where the beneficiary dies and 
funeral expenses therefor have not been paid for in 
advance or the deceased le_aves no real property or 
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money sufficient to provide a decent burial, the 
Adult and Family Services Division shall provide 
such a burial out of funds available for carryino 
out the purooses of this chapter." ( Emphasis 
added. ) 

Again, the requirement to provide a burial is contingent on funds 
being available. 

The legislature enacted Oregon Laws 1985, chapter 825, 
which appropriated funds to the Adult and Family Services 
Division to conduct all public assistance programs, including 
general assistance and old age assistance. Section 4 of that Act 
specifically prohibited use of any appropriated funds for 
burials, stating: 

"Notwithstanding ORS 411.010 and 413.029, the 
funds appropriated by this Act shall-not be used 
to meet the costs of burials." Or Laws 1985, 
ch 825. 

A question arises as to whether that section is constitu­
tional under Article IX, section ·7 of the Oregon Constitution, 
which states: 

"Laws making appropriations_, £or the salaries 
of public officers, and other current expenses of 
tbe State, shall contain provisions upon no other 
subject." 

There is no question that Oregon Laws 1985, chapter 825 is an 
appropriation bill within the meaning of the constitutional pro­
vision. However, since section 4 of that bill does not 
appropriate money, an argument can be made that it runs afoul of 
Article IX, section 7. In discussing that constitutional _provi­
sion, the Oregon Supreme Court stated in Burch v. Earhart, 
7 Or 58, 66 (J.879 )~ 

" The object had in view by the insertion 
of that section in the constitution was to prevent 
the introduction of such matters of legislation 
into appropriation bills as were not germane, and 
thus make these bills the vehicle of carrying 
through matters of doubtful expediency, such as 
could not be passed upon their own merits." 

The overall purpose of enacting section 4 of Oregon Laws 
1985, chapter 825, was to restrict or limit the use of moneys 
appropriated in the Act. While the section refers to ORS 411.010 



Keith Putman, Administrator 
December 13, 1985 
Page Four 

and 413,029, an examination of those statutes reveals that their 
operation is dependent upon the availability of appropriated 
money. The bill section does not attempt to repeal either 
statute; it instead seeks to render them inoperative in this 
biennium by creating a condition anticipated in both statutes, 
i.e., a lack of money. 

However, the legislature went further than merely 
"disappropriating" money for the general assistance or the 
"old-age assistance" program. It singled out a specific portion 
of each program, i.e., the burial portion, for the 
"disappropriation-.-,,-Under ORS 411. 010, the "general assistance" 
statute, the legislature singled out costs of burial from medi­
cal, surgical and hospital or other remedial care included in the 
definition of general assistance. While the subject of ORS 
413.029 is burial of old-age assistance beneficiaries, that 
statute mandates that M'S provide buriais out of funds available 
for the old~age assistance program. 

It can be argued that in both statutes, the "availability of 
funds" relates to the overall program and not to individual com­
ponents of the program. Further,_ the argument would continue, 
because the legislature did "disappropriate" money for an 
individual component of each ··program, it was attempting to pass a 
matter in an appropriation bill that might not have passed on it.s 
own merits. This, the argument wo.uld conclude, was the very evil 
that Article IX, section 7 of the Oregon Constitution was 
attempting to prohibit, 

While this argument has some appeal, it must be kept in mind 
that what the legislature was doin-g was in fact "disappropriating" 
money.. While it was expressing a policy choice in section 4 of 
the bill, that choice per se is not proscribed by the constitu­
tion. After all, every appropriation bill is the embodiment of 
many policy choices. The very nature of the appropriation pro­
cess calls for the legislature to make policy choices of what 
should and should not be included· in individ_ual programs, and to 
make policy choices as to which programs and agencies receive 
what portion of the finite amount of money available to run the 
state. 

It is well established that every legislative act is pre­
sumed to be constitutional. Adm. Vets. Affairs v. U.S. Nat, Bank, 
191 Or 203, 211, 229 P2d 213 (1951). A constitutional provision 
relating to the subject matter of an act should be reasonably and 
liberally construed to sustain legislation not within the 
mischief aimed against in the constitutional provisions. Cf, 
Tompkins v. District Boundar Board, 180 Or 339, 346, 177 P2d 416 

1947 (title of legislative act must express subject matter con-
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tained therein). Given those principles of construction, it is 
our opinion that the purpose of section 4, restriction of an 
appropriation, is so clearly related to the overall purpose of 
appropriating money that it cannot be said to offend Article IX, 
section 7 of the Oregon Constitution. · 

Given the constitutionality of the provision, it is 
necessary to analyze its effect upon the two public assistance 
programs. In the general assistance program, provision of burial 
services is strictly dependent on "availability of funds.'' ORS 
411.010(2). Pursuant to Oregon Laws 1985, chapter 825, there are 
no funds available to AFS to meet the costs of burial. 
Therefore, AFS is not required to pay for the costs of burials 
for general assistance recipients. 

The old-age assistance statute presents a slightly different 
question, because. it requires that AFS provide burials "out of 
funds available for carrying out the purposes of the chapter." 
ORS 413.029. Since Oregon Laws 1985, chapter 825 does contain 
unrestricted funds for the ol~-age assistance program, it could 
be argued that AFS is required to conduct burials. This argument 
must fail, however, because section 4 of the Act specifically 
notes that "[n]otwithstanding •.• ORS 413, Q29, the funds 
appropriated by this Act shall not be used to meet the costs of 
burials." The language of · chapter 825 nas precedence ov·er·· -t.be 
language in ORS 413. 029, because the specific statute controls 
the general statute. ORS 174. 020. 

Since the 1985 1-egislat=e under chapter 825 prohibited the 
use of moneys appropriated to AFS for burials under ORS 411. 010 
and 413. 029, those statutes do not authori.ze or require AYS to 
bury public assistance applicants or recipients. No other Oregon 
statutes authorize AFS to bury public assistance appl·ic-ants·-= 
recipients. Thi.s al so has the effect of prohibiting. AFS from 
paying for recipients' burials and then recovering .the money out 
of recipients' estates. 

While the legislature prohibited AFS from using the money 
appropriated to it to pay for the costs of burials, it did not 
prohibit AFS from performing that duty should other funds become 
available for that purpose. If the Emergency Board were legally 
able to and did make available funds to AFS for such purpose, 
then AFS would be required to perform burials under ORS 411. 010 
and 413.029. However, as discussed below, the Emergency Board 
lacks legal authority to make such funds available. 
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The Powers of the Emeroencv Board 

There is no doubt that the Emergency Board is vested with 
very broad powers to allocate funds during the interim between 
legislative sessions v.·hen an emergency exists which affects the 
functions and expenditures of state agencies. 37 Op Atty Gen 
130, 134 (1974). Furthermore, the authority to determine 
whether, under all the circumstances and facts stated, an 
"emergency exists" resides with the Emergency Board. 32 Op Atty 
Gen 304 (1965); 30 Op Atty Gen 284, 285 (1961). Finally, it is 
apparent from the definition of an emergency set out in the Act, 
that the authority granted to the Emergency Board to find an 
emergency exists is, for all practical purposes, unlimited. See 
25 Op Atty Gen 140, 141 (1951). 

ORS 291,322(1) defines "emergency" as: 

" • • any catastrophe, disaster or unforeseen -or 
·unanticipated condition_ or circumstance, or 
abnormal change of conditions or circumstances, 
affecting the functions of a state agency and the 
expenditure requirements for the performance of 
these functions." · 

While it .. is £or tne Emergency Board to determine whether 
events surrounding the burial o:f indigents are an ··unforeseen or 
unanticipated condition, the words "unforeseen or unanticipated" 
refer to the expectations that existed as of the last re.gu·lar 
session of the Legislative Assembly • 

.Assuming that the Emergency Board did choose to declare an 
emergency, triere remains the question whether there is legal 
authorization to provide-funds either by an allocation of funds 
to the agency or by a transfer of funds within the agency budget. 
The powers of the Emergency Board do not exceed tho-se allowed by 
the -Oregon Constitution_ and provided for by statute.- Article 
III, section 3 of the Oregon Constitution authorizes the 
Legislative Assembly to establish by law a joint committee com­
posed of both houses of the Legislative Assembly, which may exer­
cise during the interim between sessions certain specified powers 
"as may be conferred upon it by law," Among the powers described 
in Article III, section 3 of the Oregon Constitution, the 
:following are pertinent. 

" (a) Where an emergency exists, to allocate 
to any state agency, out of any emergency fund 
that may be appropriated to the committee for that 
purpose, additional funds beyond the amount 
appropriated to the agency by the Legislative 
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Assembly, or funds to carry out an activity 
required by law for which an appropriation was not 
made. 

" 

"(d) Where an emergency exists, to revise or 
amend the budgets of state agencies to the extent 
of authorizing transfers between expenditure 
classifications within the budget of an agency." 

ORS 291,324 creates the Emergency Board and ORS 291.326(1)(a) and 
(d) set forth, in haec verba, the provisions of the constitution 
quoted above. Thus, the exercise of the statutory powers is 
appropriate under the Oregon Constitution. We turn, then, to the 
questions presented with respect to the exercise of these power·s. 

ORS 29l.326(1)(a) authorizes the board to allocate to an 
agency either "additional funds beyond the amount appropriated to 
the agency by the Legislative.·Assembly," .£E_ "funds to carry out 
an activity reouired b law for which an aoprooriation was not 
made." (Emphasis added. These two phrases are written in the 
disjunctive. Either funds are appropriated·,. or they are not. 
Section 4 of chapter 825, Oregon Laws 1985, makes it clear that 
there was -no- appropriation 'for burials. Because of the plain 
language of. that sectio.n, there is no statutory or constitutional 
authorization to allocate "additional" funds to the agency. 

:Since there was .no appropriation, the only way the Emergency 
Board can allocate funds £or burials to AFS under ORS 
291.326(T)fa1 is ·-rt the funds are to carry out an activity 
required by law. The only statute which specifically addresses 
the duty of Adult and Family Services Division to bury indigents 
is ORS 413.029, which provides: 

"In every case where the beneficiary dies and 
funeral expenses therefor have not been paid for 
in advance br the decea·sed· leaves no real property 
or money sufficient to provide a decent burial, 
the Adult and Family Services Division shall 
provide such a burial out of funds available for 
carrying out the purposes of this chapter." 
(Emphasis added.) 

Because section 4, chapter 825 of Oregon Laws 1985 specifically 
provides that, notwithstanding ORS 411.010 and 413.029, the funds 
appropriated to AFS shall not be used to meet the cost of 
burials, there are no "funds available" from the appropriations 
made by the Act. It may be that there are "funds available" from 
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other sources, such as federal money. However, even if such 
funds are available, AFS is only "required by law" to provide for 
the burial of.indigents to the extent of such funds. Because Af'S 
is not "required by law" to provide burials except to the extent 
that funds are available, the Emergency Board may not prov ice 
additional funds under ORS 291.326(1)(a). 

The only other grant of power to the Emergency Board whi'ch 
might be applicable here is found in ORS 291.326(d), which pro­
vides that the board has power: 

"Where an emergency exists, to revise or 
amend the budgets of state agencies to the extent 
of authorizing transfers between expenditure 
classifications within the budget of an agency." 

Under this provision, if there is to be a transfer between 
expenditure classifications, one must find a classification that 
could include the expenditure requested. However, the 
Legislative Assembly foreclosed that possibility by enacting 
section 4, chapter 825 of Oregon Laws 1985. None cf the funds 
appropriated under~ expenditure classification, may be used to 
meet the cost cf burials. Therefore, even though the .Emergency 
Beard has power to revise and amend budgets to the· extent of 
authorizing transfers between expenditure classifications, this 
power is insufficient to authorize an expenditure for burial of 
indigents. See 37 Op Atty Gen 1125 (1976). 

As explained in th~ above discussion,. it is- clear that the 
• J::mergency Board has not been granted the power either by the 

Oregon Constitut~on or by statute to provide funding for burials, 
given the actions of the 1985 legislature. Thus the Emergency 
Board can do nothing here. 

An argument can be made that Oregon Laws 1985, cnapter 825 
cannot limit the powers of the Emergency Board. This argument is 
based en ORS 291.326(3), which states: 

"The laws enacted by the Legislative Assembly 
making appropriations and limiting expenditures, 
er either, are not intended to limit the powers 
of the Emergency Board." 

This statute cannot grant the Emergency Board any powers in 
excess of those granted by the Oregon Constitution. The powers 
enumerated in Article III, section 3 of the constitution require 
that, for the Emergency Board to act, there must be either an 
appropriation of funds, or, if there was no appropriation, that 
the activity be required by law. Since there was no 
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appropriation by the 1985 legislature, and the payment of burial 
costs is not otherwise required by law, the constitution simply 
does not grant the board the underlying authority to act. The 
statute cannot authorize board action here. 

The Resoonsibility of Other State Agencies to Provide Burial Costs 

The state is responsible for payment of burial expenses of 
recipients in two other ·•situations. · Tne fir st involves ··the· State 
Board of Higher Education, through its educational institutions. 
The institutions are responsible for paying for the costs of 
burial and cremation and delivery of the ashes to a relative 
whenever a corpse is used for the purposes authorized by ORS 
97.170. ORS 97.200. Under ORS 97.170, unc.laimed bodies which 
are in the charge of a public officer shall be offered to the 
Demonstrator of Anatomy of the State Department of Higher 
Education. The demonstrator may authorize use of the body by an 
educational institution for purposes of medical instruction or 
the advancement of medical science. 

The second situation where a state agency is responsible for 
payment of burial costs of a pub~ic assistance recipient involves 
the Children's Services Division. That agency has responsibility 
under ORS 97 .170( 4) for payment of burial or cremation expenses 
when the agency has guardianship of a child at the time·of death, 
the body is unclaimed, an-d- the agency -authorizes burial.-

County Authority and R-esponsibility for Payment -of Burial Costs 
.. ,. 

We not turn to the. is.sues. of _cot1nty authority. and .respon­
sibility for burials. In one situation, the county is ·clearly 
liable for payment of a portion of funeral costs. Under ORS 
408.730J upon the happening of certain events not relevant here, 
the county may be required to pay up to $100 for the funeral 
expenses of an indigent war veteran and the indigent wives, 
widows,_and minor children of the war veteran. The county has 
the option either of levying a tax for payment of such expenses 
or of paying the money_ out of the general funds in the county 
treasury. · ORS 408. 720. 

Beyond the above-described situation, the authority of the 
county to pay and the requirement that it pay such costs is less 
clear. The most direct statement of responsibility is found in 
ORS 146.075(5), which states: 

" ( 5) Expenses of burial or other disposition of 
an unclaimed body shall be paid by the countr where 
the death occurs, as provided by ORS 146.100 2), in 
the manner provided by ORS 146 .121 ( 4)." ( Emphasis 
added. ) 
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To what "unclaimed body" is the statute referring? Standing 
alone, this subsection would appear to impose upon the counties 
a duty to pay for the disposition expenses of all unclaimed 
bodies. However, statutes which are part of the same Act must be 
construed together, giving effect to the manifest legislative 
intent and the meaning of each provision thereof, if possible. 
Gevurtz v. Myers, 10 Or App 491, 493, 500 P2d 730 (1972); 
State v. Powell, 212 Or 684, 692, 321 P2d 333 (1958). Read in 
the context of the ··other subsections of ORS 146,075 (Or Laws 
1973, ch 408, § 8), it appears that the term "unclaimed body" in 
subsection (5) refers to unclaimed bodies which have been the 
subject of a death investigation of a district medical examiner. 
In the absence of contrary evidence of intent, we must conclude 
that the context limits the application of the term "unclaimed 
body" to those in the custody of the district medical examiner. 

In this limited circumstance, then, ·does the county have an 
unconditional duty to pay for such burial expenses? Subsection 
(5) of ORS 146,075 states that the expenses of burial should be 
paid in the manner· provided by ORS 146.121(4). This latter sub­
section states, in pertinent part: 

"(4) ..• The board of county commissioners 
shall pay such expenses Iof cremation, calcination 
or ·burial], or any proportion thereof as may be 
available, from co-unty funds annually budgeted for 
this purpose." (Emphasis added.) .. 

It maybe argued that the emphasiz.ed words in ORS l46.r21{4) con­
vey an intent to conditiori the duty to pay . ..for burial expenses 
upon whether or not the county· has budgeted funds for this pur.!. 
pose. Such an argument appears superficially similar to the one 
made above with respect to ORS 413.029. However, in ORS 413.029, 
the words "out of funds available" directly conditions the words 
"shall provide such a burial:·" ORS 146,121(4), in contrast, does 
not address the duty to provide ~or burial, which is ~ound 
elsewhere. ORS 146.075(5) provides that the expenses of disposi-

. tion of an unclaimed body "shall be paid by the county . • • in 
the manner provided by ORS 146.121(4)." This language is uncon­
ditional and it is clear that the language of ORS 146.121(4), 
identifying the source of payment as "county funds budgeted for 
this purpose," was not understood to condition the duty to pay 
such expenses. NeverthelesE, the question remains, if no such 
funds are budgeted, does any duty exist at all? 

There is limited legislative history addressing this issue. 
Jack Frost, District Attorney for Linn County, testified: 
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"Section 19 [now ORS 146,121] deals with a 
problem that can be a real problem and that is 
the disposition of the body of a person not 
claimed by any next of kin -- I mean any. The 
current law seems to talk about taking care of 
it, but it seems also to reguire fixed condi­
tions that aren't even announced. In other 
words the counties aren't supposed to assume the 
expense apparently unless it• can be shown he's 
indigent. And how do you know that sometimes? 
The problem is he has a deceased person's body 
(unintelligible) and something must be done. 
This provides a procedure which also contemplates 
current law in chapter 97 for the possibility of 
this body being used by one of the medical 
training institutions. If not so -- then, that 
the counties shall pay the expense and the 
counties shall budget their funds which will be 
available for the of these exoenses." 

Emphasis added. Testimony of Jack Frost 
(HB 2279), House Judiciary ,Committee, March 5, 
1973, tape 10, side lat 1082, 

However, statements by persons who are not members of the 
---· legisJ.ature .have little or no -significance in statutory interpre­

tation. Henthorn v. Grand Prairie School Dist., 287 Or 683, 691, 
n E, 601 P2d 124~ (1979). And, we could find no otber relevant 
discus-sion .0£ HB 2279, now codified as ORS 146.121.- -We conclude 
that it was -assumed that counties would -appropriate and budget 
:f.unds .su££icient to carry out their duties under ORS 14-6.121 ( 4) • 

.: .. .However-,---we find no "Statutory or case authority which indicates 
that they must do so. Therefore, we conclude as we did with 
respect to ORS 413. 029, that if the counties. do not in fact 
budget funds sufficient to discharge their duties to pay for the 
disposition of bodies under ORS 146,121(4), they have no duty to 
do SO, 

There are also other circumstances where the county may have 
a duty to pay for the expenses of disposition of the remains of 
an indigent who was receiving public assistance. The district 
medical examiner is required to investigate and certify the cause 
and manner of human deaths in a number of situations set out in 
"ORS 146,090, See, e.q., ORS 146,095(1) and 146.100(1). When 
that examiner conducts an investigation, then the sheriff, or in 
counties with populations of 400,000 or more, the medical exa­
miner, is required to dispose of the body pursuant to ORS 97.170 
to 97,210. ORS 146,121(2). In those cases, if the body is not 
claimed, the Demonstrator of Anatomy does not accept it, and a 
state agen~y is not responsible for burial, then the medical 
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examiner may order disposition of the body, ORS 146.121(3). The 
county is required to pay for the expenses of such burial under 
ORS 146,121(4). It should be noted that the same arguments 
discussed above regarding county liability under ORS 146.121(4) 
would apply with equal force here. 

A public health officer has limited authority to dispose of 
bodies in cases not investigated by the medical examiner. Under 
ORS 97.130(2), if disposition of the ··rerrta:in•s ·nas'··not 'been 
directed within ten days of the date of death, a public health 
officer, the special administrator or the personal representative 
of the estate may direct and authorize disposition of remains. 
The county is required to appropriate sufficient funds to the 
county or district board of health to finance administration of 
the board and operation of the health department, which presum­
ably could include costs of disposition of indigents should the 
county so choose. ORS 431,510. See generally ORS 431,405 to 
431.550 (powers and duties of local boards of health and health 
officers), 

The 1985 legislature clarified the manner in which the 
county shall dispose of the remains. Orego·n Laws 1985, chapter 
704, section l, effective September 20, 1985, added a subsection 
(5) to ORS 97,170, which states: 

" ( 5) When the deceased person is one for whom 
the county is responsible for disposition costs, and 
no relatives, friends or interested persons -claim the 
body after notification is attempted under. subsection 
(1) of thi-s section-, __ antl after:comp.lyi.ng with this 
section and subsection (--:?) of ORS 97,130, the county 
shall authorize burial or cremation of the body 
without the consent of persons listed in ORS 97,130, 
in the least costly manner that complies with law." 

This is an apparent effort to reduce the overall costs to the 
county in those cases where the ·county is responsible for dispo­
sition costs. 

CONCLUSION 

Given our conclusions herein, we are aware that. there may be 
circumstances in which there is no public means for disposing of 
an unclaimed body. To some this consequence alone may appear so 
absurd and inhumane as to warrant a different conclusion 
regardless of the language and his·tory of the legislation• But 
such a conclusion would be based upon preconceptions about what 
public policy should be, rather than the public policy which 
actually is expressed in the statutes themselves. ·Weare not 
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free "to insert what has been omitted" however absurd it appea::-s, 
unless the language of the statute permits it. See ORS 174.010. 
The ability to interpret statutes does not encompass the power to 
legislate. Arguments that there should be in all cases some pro­
vision for disposition of unclaimed bodies at public expense 
should be addressed to the Legislative Assembly or to elected 
county commissioners. 

Very truly yours, 

~~m,001--;,,......,,..-c--

Chief Counsel 
General Counsel Division 

LDT:LRY:RWM:mc 
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Dear.Mr. Putman: 

L,· CJ 
□ : __ i 

You ask five questions regarding state and county liability 
for burial of persons who either were receiving or had applied 
for and were eligible for public assistance at the time of their 
death. 'The first four gues'tions assume that there are unclaimed 
remains of a person who had applied -for ·or was· receiving··public 
a-ssistance at the time of deatb.., t:hat the person's estate lacked 
sufficient assets to cover the· cost o-f buria1., ana: tnat tbe .cost 
of burial bad not been paid in advance. 

First, you ask whether subsequent-to July l, 1985, any state 
agency has any legal obligation to use public funds to pay for 
the disposi-tion of such unclaimed remains. Second, you inquire 
whether the Adult and Family Services Division (AFS) has the 
authority after July 1, 1985, to-_pay- for such -disposition. 
Third, you ask whether counties are permitted to pay for the dis­
position o-f unclaimed remains. Fourth, you inquire whetb.er coun­
ties are required to pay for such disposition. Your final 
question is whether the Emergency Board can provide funds to AFS 
for the purpose of paying for burials either by allocating funds 
to the division or by authorizing the transfer of funds between 
expenditure classifications within the division budget. 

For the_ reasons that follow, we conclude that with two 
exceptions, no state agency has a legal duty to use public funds 
to pay for the burials, and that AFS has no authority to pay for 
the burials. Further, counties are both permitted and required 
to pay for the burials only under limited circumstances. We al so 
conclude that the Emergency Board lacks legal authority to pro­
vide AFS with funds for burials. 
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Introduction: Public Duty to Provide for Burial 

There is no obligation at common law resting upon the state 
or its subdivisions to furnish relief for the poor. See 
Multnomah County v. Luihn, 180 Or 528, 549, 178 P2d 1~(1947). 
Therefore, if such a duty exists it must be found in the consti­
tution or statutes. We find no authority for the proposition 
that there is a constitutional right to burial. We turn, then, 
to statutory law. 

The Nature of AFS's Duty to Provide Burial Costs 

Prior to July 1, 1985, the Adult and Family Services 
Division paid for the expense of such funerals under two separate 
assistance programs. The first program, the "general assistance" 
program, is a state-funded program. Because it is not funded by 
the federal government, there are no federal statutes or regula­
tions governing the state's operation of the program. State 
statutory authority to conduct burials emanates from the defini­
tion of general assistance found in ORS 411.010. In pertinent 
part, it reads: ( 

" ( 2) 'General assistance' means assistance or 
service of any character provided to needy persons 
not otherwise provided for to the extent of such 
need and the availability of funds, including medi­
cal, surgical and hospital or other medical care and 
costs~~ burials of needy persons." ORS 411,010(2), 
( Emphasis added.) 

Pursuant .to that definition, if no funds are available, then 
burials need not be provided. As will be discussed shortly, no 
funds are _available for burials after July 1, 1985, and therefore 
AFS has no duty to bury needy persons under the general 
assistance program. 

The second program where AFS paid for burials prior to 
July 1, 1985, was the "old-age assistance" program •... •.That program 
is operated in cooperation with the federal government. Federal 
statutes and regulations govern the general operation of the 
program. See 42 USC§ 301, et seq.; 45 CFR 235.40, et seq. 
However, no federal statute or regulation requires the state to 

'provide for the burial of a person receiving such assistance. 

The state statute regulating the duty of AFS to pay for 
burials is ORS 413,029: 

"In every case where the beneficiary dies and 
funeral expenses therefor have not been paid °for in 
advance or the deceased le_aves no real property or 
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money sufficient to provide a decent burial, the 
Adult and Family Services Division shall provide 
such a burial out of funds available for carrying 
out the purposes of this chapter." ( Emphasis 
added. ) 

Again, the requirement to provide a burial is contingent on funds 
being available. 

The legislature enacted Oregon Laws 1985, chapter 825, 
which appropriated funds to the Adult and Family Services 
Division to conduct all public assistance programs, including 
general assistance and old age assistance. Section 4 of that Act 
specifically prohibited use of any appropriated funds for 
burials, stating: 

"Notwithstanding ORS 411.010 and 413.029, the 
funds appropriated by this Act shall not be used 
to meet the costs of burials." Or Laws 1985, 
ch 825. 

A question arises as to whether that section is constitu­
tional under Article IX, section ·7 of the Oregon Constitution, 
which states; 

"Laws making aJ>propriations-+ -for the salaries 
of public officers, and other current expenses of 
the State, shall contain pro:visions upon no ·otber 
subject." 

T.here is no question that -Oregon Laws 1985, chapter 825 is an 
appropriation bill witbin the meaning of -the constitutional pro­
vision. However, since section 4 of that bill does not. 
appropriate money, an argument can be made that it runs afoul of 
Article rx; section 7. In discussing that constitutional _provi­
sion, the Oregon Supreme Court stated in Burch v. Earhart, 
7 Or 58, 66 (.1879 )-! 

" The object had in view by the insertion 
of that section in the constitution was to prevent 
the introduction of such matters of legislation 
into appropriation bills as were not germane, and 
thus make these bills the vehicle of carrying 
through matters of doubtful expediency, such as 
could not be passed upon their own merits." 

The overall purpose of enacting section 4 of Oregon Laws 
1985, chapter 825, was to restrict or limit the use of moneys 
appropriated in the Act. · While the section refers to ORS 411.010 
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and 413. 029, an examination of those· statutes reveals that their 
operation is d.ependent upon the availability of appropriated 
money. The bill section does not attempt to repeal either 
statute; it instead seeks to render them inoperative in this 
biennium by creating a condition anticipated in both statutes, 
~• a lack of money. 

However, the legislature went further than merely 
"disappropriating" money for the general assistance or the 
"old-age assistance" program. It singled out a specific portion 
of each program, i.e., the burial portion, for the 
"disappropriation." Under ORS 411.010, the "general assistance" 
statute, the legislature singled out costs of burial from medi­
cal, surgical and hospital or other remedial care included in the 
definition of general assistance. While the subject of ORS 
413.029 is burial of old-age assistance beneficiaries, that 
statute mandates that AFS provide burials out of funds available 
for the old~age assistance program. 

( 

It can be argued that in both statutes, the "availability of 
funds" relates to the overall program and not to individual com- ( 
ponents of the program. Further,. the argument would continue, 
because the legislature did "disappropriate" money £or an 
individual component of each ·program, it was attempting to _pass a 
matter in an appropriation bill tha.t might not have passed on its 
own merits. This, the argument would cancel ude, was the very evil 
that Article IX, section 7 of the Oregon Con.sti tution was 
attempting to prohibit. 

While this argument has some appeal, it must be kept .in mind 
that what the legislature was doing was in fact "disappropriating" 
money. While it was expressing a policy choice in section 4 of 
the bill, that choice per se is not proscribed by the constitu­
tion. After all, every appropriation bill is the embodiment of 
many policy choices. The very nature of the appropriation pro­
cess calls for the legislature to make policy choices of what 
shou).d and should not be included· in individ_ual programs, and to 
make policy choices as to which programs and agencies receive 
what portion of the finite amount of money available to run the 
state. 

It is well established that every legislative act is pre­
sumed to be constitutional. Adm. Vets. Affairs v. U.S. Nat. Bank, 
191 Or 203, 211, 229 P2d 213 (1951). A constitutional provision 
relating to the subject matter of an act should be reasonably and 
liberally construed to sustain legislation not within the 
mischief aimed against in the constitutional provisions. Cf. 
Tompkins v. District Boundar Board, 180 Or 339, 346, 177 P2d 416 

1947 title of legislative act must express subject matter con-

I 

\ 
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tained therein). Given those principles of construction, it is 
our opinion that the purpose of section 4, restriction of an 
appropriation, is so clearly related to the overall purpose of 
appropriating money that it cannot be said to offend Article IX, 
section 7 of the Oregon Constitution. 

Given the constitutionality of the provision, it is 
necessary to analyze its effect upon the two public assistance 
programs. In the general assistance program, provision of burial 
services is strictly dependent on "availability of funds." ORS 
411.010(2). Pursuant to Oregon Laws 1985, chapter 825, there are 
no funds available to AFS to meet the costs of burial. 
Therefore, AFS is not required to pay for the costs of burials 
for general assistance recipients. 

The old-age assistance statute presents a slightly different 
question, because. it requires that AFS provide burials "out of 
funds available for carrying out the purposes of the chapter." 
ORS 413.029. Since Oregon Laws 1985, chapter 825 does contain 
unrestricted funds for the old-age assistance program, it could 
be argued that AFS is required to conduct burials. This argument 
must fail, however, because section 4 of the Act specifically 
notes that "[n]otwithstanding •.. ORS 413.029, the funds 
appropriated by this Act shall not be used to meet the costs of 
burJal s." The language of · chapter 825 nas precedence over-the 
language in ORS 413.029, because the specific statute controls 
the general statute. ORS 174,020. 

Since the 1985 1-egislature under chapter B25 prohibited the 
use of moneys appropriated to AFS for buri-als under ORS 411.010 
and 413. 029, those statutes do not authorize or require AFS to 
bury public assistance applicants or recipients. No other Oregon 
statutes authorize AFS to bury public assistance appl·icants--or 
recipients. This also has the effect of prohibiting.AFS from 
paying for recipients' burials and then recovering the money out 
of recipients' estates. 

While the legislature prohibited AFS from using the money 
appropriated to it to pay for the costs of burials, it did not 
prohibit AFS from performing that duty should other funds become 
available for that purpose. If the Emergency Board were legally 
able to and did make available funds to AFS for such purpose, 
then AFS would be required to perform burials under ORS 411.010 
and 413. 029. However, as discussed below, the Emergency Board 
lacks legal authority to make such funds available. 
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The Powers of the Emerqency Board 

There is no doubt that the Emergency Board is vested with 
very broad powers to allocate funds during the interim between 
legislative sessions when an emergency exists which affects the 
functions and expenditures of state agencies. 37 Op Atty Gen 
130, 134 (1974). Furthermore, the authority to determine 
whether, under all the circumstances and facts stated, an 
"emergency exists" resides with the Emergency Board. 32 Op Atty 
Gen 304 (1965); 30 Op Atty Gen 284, 285 (1961). Finally, it is 
apparent from the definition of an emergency set out in the Act, 
that the authority granted to the Emergency Board to find an 
emergency exists is, for all practical purposes, unlimited. See 
25 Op Atty Gen 140, 141 (1951). 

ORS 291. 322 ( 1) defines "emergency" as: 

" . • any catastrophe, disaster or unforeseen or 
·unanticipated condition or circumstance, or 
abnormal change of conditions or circumstances, 
affecting the functions of a state agency and the 
expenditure requirements for the performance of 
these functions." 

W'hile it ... is for tne Emergency Board to determine whether 
events surrounding the burial of indigents are an· unforeseen or 
unanticipated condition, the words "1.mforeseen or unanticipated" 
refer to t'he expectations that existed as of the last regular 
session of the Legislative .As·sernbly • 

.Assuming that the Emergency Board did choose to declare an 
emergency, there remains the question whether there is legal 
authorization ·to provide--funds either by an allocation of funds 
to the agency or by a transfer of funds within the agency budget. 
The powers of the Emergency Board do not excee.d those allowed by 
the• Oregon Constitution. and provided for by statute.- Article 
III, section 3 of the Oregon Constitution authorizes the 
Legislative Assembly to establish by law a joint committee com­
posed of both houses of the Legislative Assembly, which. may exer~ 
cise during the interim between sessions certain specified powers 
"as may be conferred upon it by law." Among the powers described 
in Article III, section 3 of the Oregon Constitution, the 
roll owing are pertinent. 

"(a) Where an emergency exists, to allocate 
to any state agency, out of any emergency fund 
that may be appropriated to the committee for that 
purpose, additional funds beyond the amount 
appropriated to the agency by the Legislative· 

( 

( 
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Assembly, or funds to carry out· an activity 
required by law for which an appropriation was not 
made. 

" 

"(d) Where an emergency exists, to revise or 
amend the budgets of state agencies to the extent 
of authorizing transfers between expenditure 
classifications within the budget of an agency." 

ORS 291.324 creates the Emergency Board and ORS 291.326(1)(a) and 
(d) set forth, in haec verba, the provisions of the constitution 
quoted above. Thus, the exercise of the statutory powers is 
appropriate under the Oregon Constitution. We turn, then, to the 
questions presented with respect to the exercise of these powers. 

ORS 291.326(1)(a) authorizes the board to allocate to an 
agency either "additional funds beyond the amount appropriated to 
the agency by the Legislative Assembly," or "funds to carry out 
an activity re uired b law for which an apro riation was not 
made." (Emphasis added. These two phrases are written in the 
disJunctive. Either funds are appropriated, or they are not. 
Section 4 of chapter 825, Oregon Laws 1985, makes it clear that 
there was ·no- appropriation 'for burials. Because of the plain 
1.anguage o.f_ that section, there is no statutory or constitutional 
authorization to allocate "additional" funds to the agency. 

. :since there was _no appropriation, the only way the Emergency 
Board can allocate funds for burials to AFS under ORS 
291. 326Cr)1a7 ls --if the funds are to carry out an activity 
required by law. The only statute which specifically addresses 
the duty of Adult and Family Services Division to bury indigents 
is ORS 413.029, .which provides: 

"In every case where the beneficiary dies and 
funeral expenses therefor have not been paid for 
in advance br the deceaseid' leaves no real property 
or money sufficient to provide a decent burial, 
the Adult and Family Services Division shall 
provide such a burial out of funds available for 
carrying out the purposes of this chapter." 
(Emphasis added.) 

Because section 4, chapter 825 of Oregon Laws 1985 specifically 
provides that, notwithstanding ORS 411.010 and 413.029, the funds 
appropriated to AFS shall not be used to meet the cost of 
burials, there are no "funds available" from the appropriations 
made by the Act. It may be that there are "funds available" from 
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other sources, such as federal money. However, even if such 
funds are available, AFS is only "required by law" to provide for 
the burial of'indigents to the extent of such funds. Because A.F'S 
is not "required by law" to provide burials except to the extent 
that funds are available, the Emergency Board may not provide 
additional funds under ORS 291.326(l)(a). 

The only other grant of power to the Emergency Board wh.ich 
might be applicable here is found in ORS 291.326(d), which pro­
vides that the board has power: 

"Vv'here an emergency exists, to revise or 
amend the budgets of state agencies to the extent 
of authorizing transfers between expenditure 
classifications within the budget of an agency." 

Under this provision, if there is to be a transfer between 
expenditure classifications, one must find a classification that 
could include the expenditure requested. However, the 

( 

Legislative Assembly foreclosed that possibility by enacting ( 
section 4, chapter 825 of Oregon Laws 1985, None of the funds 
appropriated under .!:EX expenditure classification, may be used to 
meet the cost of burials. Therefore, even though the Emergency 
Board has power to revise and amend budgets to the- extent of 
authorizing transfers between expenditure classifications, this 
power is insufficient -to authorize an expenditure for burial of 
indigents. ~ 37 Op Atty Gen 1125 (1976). 

As explained in the above discussion, it is- clear that the 
- Emergency Board has not been granted th-e power ,either by the 

Oregon Constitut~on or by statute to provide funding for burials, 
given t'he actions of the 1985 legislature. Thus the Emergency 
Board can do nothing here. 

An argument can be made that Oregon Laws 1985, c'hapter 825 
cannot limit the powers of the Emergency Board. This argument is 
based on ORS 291.326(3), which states: 

"The laws enacted by the Legisiative Assembly 
making appropriations and limiting expenditures, 
or either, are not intended to limit the powers 
of the Emergency Board." 

.This statute cannot grant the Emergency Board any powers in 
excess of those granted by the Oregon Constitution. The powers 
enumerated in Article III, section 3 of the constitution require 
that, for the Emergency Board to act, there must be either an 
appropriation of funds, or, if there was no appropriation, that 
the activity be required by law, Since there was no 
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appropriation by the 1985 legislature, and the payment of burial 
costs is not otherwise reguired by law, the constitution simply 
does not grant the board the underlying authority to act. The 
statute cannot authorize board action here. 

The Responsibility of Other State Aqencies to Provide Burial Costs 

The state is responsible for payment of burial expenses of 
recipients in two other--•si tua:tions. · The fir st involves ·the· State 
Board of Higher Education, through its educational institutions. 
The institutions are responsible for paying for the costs of 
burial and cremation and delivery of the ashes to a relative 
whenever a corpse is used for the purposes authorized by ORS 
97.170. ORS 97.200. Under ORS 97.170, unclaimed bodies which 
are in the charge of a public officer shall be offered to· the 
Demonstrator of Anatomy of the State Department of Higher 
Education. The demonstrator may authorize use of the body by an 
educational institution for purposes of medical instruction or 
the advancement of medical science. 

The second situation where a state agency is responsible for 
payment of burial costs of a pub~ic assistance recipient involves 
the Children's Services Divisio.n. That agency has responsibility 
under ORS 97.170(4) for payment of burial or cremation expenses 
when the agency has guardianship -of a child at the time· of death, 
the- body is unclaimed, an-c!--the ag.ency -authorizesburial.--

County Authority and Responsibility for Payment of Burial Costs 
--

-We not turn to the. is.s.ue.s: of- county: autborlty - and, .respon-
sibility for burial-s. In one situatfi,n, the ·county is ·clearly 
liable for payment of a portion of funeral costs. Under ORS 
408.730J upon the happening of certain events not relevant here, 
the county may be required to pay up to $100 for the funeral 
expenses of an indigent war veteran and the indigent -wives, 
widows, _and -minor children of the ·war veteran.-- The -county has 
the option either of levying a tax for -payment of such expenses 
or of paying the money_ out of the genera-i funds in the county 
treasury.· ORS 408.720. 

Beyond the above-described situation, the authority of the 
county to pay and the requirement that it pay such costs is less 
clear. The most direct statement of responsibility is found in 
ORS 146.075(5), which states: 

" ( 5) Expenses of burial or other disposition of 
an unclaimed body shall be paid by the countf where 
the death occurs, as provided by ORS 146.100 2), in 
the manner provided by ORS 146.121(4)." (Emphasis 
added. ) 
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To what "unclaimed body" is the statute referring? Standing 
alone, this subsection would appear to impose upon the counties 
a duty to pay for the disposition expenses of all unclaimed 
bodies, However, statutes which are part of the same Act must be 
construed together, giving effect to the manifest legislative 
intent and the meaning of each provision thereof, if possible. 
Gevurtz v. Myers, 10 Or App 491, 493, 500 P2d 730 (1972); 
State v. Powell, 212 _Or 684, 692, 321 P2d 333 (1958). Read in 
the context of 'the ·other subsections of ORS 146. 075 ( or Laws 
1973, ch 408, § B), it appears that the term "unclaimed body" in 
subsection (5) refers to unclaimed bodies which have been the 
subject of a death investigation of a district medical examiner. 
In the absence of contrary evidence of intent, we must conclude 
that the context limits the application of the term "unclaimed 
body" to those in the custody of the district medical examiner. 

In this limited circumstance, then, does the county have an 
unconditional duty to pay for such burial expenses? Subsection 
(5) of ORS 146,075 states that the expenses of burial should be 
paid in the manner· provided by ORS 146,121(4). This latter sub­
section states, in pertinent part: 

"(4) .•• The board of county commissioners 
shall pay such expenses [of cremation, calcination 
or burial], or any proportion thereof as may .be 
available, from county funds annually budgeted for 
thi.s purpose." ( Emphasis added. j 

It may be argued that the emphasized words in ORS 146-.1-21{4) con­
vey an intent to condition the duty to pay . .£or burial expenses 
upon whether oi not the county· has budgeted funds for this pur­
pose. Such an argument appears superficially similar to the one 
made above with respect to ORS 413. 029. However, in ORS 413. 02 9, 
the words "out of funds available" directly conditions the words 
"shall provide such a burial.-" ORS 146.121(4), in contrast, does 
not address the duty to provide -for burial, which is found 
elsewhere. ORS 146,075(5) provides that the expenses of disposi­
tion of an unclaimed body "shall be paid by t:he · county . . • in 
the manner provided by ORS 146~121(4) ." This language is uncon­
ditional and it is clear that the language of ORS 146.121(4), 
identifying the source of payment as "county funds budgeted for 
this purpose," was not understood to condition the duty to pay 
such expenses. Nevertheless, t:he question remains, if no such 
funds are budgeted, does any duty exist at all? 

There is limited legislative history addressing this issue. 
Jack Frost, District Attorney for Linn County, testified: 

( 

( 
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''Section 19 [now ORS 146.121] deals with a 
problem that can be a real problem and that is 
the disposition of the body of a person not 
claimed by any next of kin -- I mean any. The 
current law seems to talk about taking care of 
it, but it seems also to require fixed condi­
tions that aren't even announced. In other 
words the counties. aren't supposed to assume the 
expense apparently unless it can be ·shown he's 
indigent. And how do you know that sometimes? 
The problem is he has a deceased person's body 
(unintelligible) and something must be done. 
This provides a procedure which also contemplates 
current law in chapter 97 for the possibility of 
this body being used by one of the medical 
training institutions. If not so -- then, that 
the counties shall pay the expense and the 
counties shall budget their funds which will be 
available for the a in of these ex enses," 

Emphasis added. Testimony of Jack Frost 
(HB 2279), House Judiciary Committee, March 5, 
1973., tape 10, side l at 1082, 

However, statements by persons who are not members of the 
legis.lature .have littl-e or no significance in statutory interpre­
tation. Henthorn v. Grand Prairie School Dist., 287 Or 683, 691, 
n .5, 601 P2d 124.3 ( 197 9) • And, we could find no other relevant 
discus-sion .o:f HB 2279, now ~edified as ORS 146.121. We conclude 
that it was assumed tbat counties would appropriate and budget 
:f.unds- -su££icient to carry out their duties under ORS 146.121-( 4) . 

.: .. Jiowev-er-,--w-e find no snitutory· or case authority which indicates 
that they must do so. Therefore, we conclude as we did with 
respect to ORS 413. 029, that if the counties do not in fact 
budget funds sufficient.to discharge their duties to pay for the 
disposition of bodies under ORS 146,121(4), they have no duty to 
do SO, 

There are also other circumstances where ·'the county may have 
a duty to pay for the expenses of disposition of the remains of 
an indigent who was receiving public assistance. The district 
medical examiner is required to investigate and certify the cause 
and manner of human deaths in a number of situations set out in 
'ORS 146.090. See, e.g., ORS 146.095(1) and 146.100(1). When 
that examiner conducts an investigation, then the sheriff, or in 
counties with populations of 400,000 or more, the medical exa­
miner, is required to dispose of the body pursuant to ORS 97.170 
to 97.210, ORS 146,121(2). In those cases, if the body is not 
claimed, the Demonstrator of Anatomy does not accept it, and a 
state agenc.Y is not responsible for burial, then the medical 
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examiner may order disposition of the body. ORS 146.121(3). The 
county is required to pay for the expenses of such burial under 
ORS 146.121(4). It should be noted that the same arguments 
discussed above regarding county liability under ORS 146.121(4) 
would apply with equal force here. 

A public health officer has limited authority to dispose of 
bodies in cases not investigated by the medical examiner. Under 
ORS 97.130(2), if disposition of the .. •re·ma:i11"s ·nali'·--n'Ot -J:5een 
directed within ten days of the date of death, a public health 
officer, the special administrator or the personal representative 
of the estate may direct and authorize disposition of remains. 
The county is required to appropriate sufficient funds to the 
county or district board of health to finance administration of 
the board and operation of the health department, which presum­
ably could include costs of disposition of indigents should the 
county so choose. ORS 431.510. See generally ORS 431.405 to 
431.550 (powers and duties of local boards of health and health 
officers) . 

( 

The 1985 legislature clarified the manner in which the 
county shall dispose of the remains. Oregon Laws 1985, chapter ( 
704, section 1, effective September 20, 1985, added a subsection 
(5) to ORS 97.170, which states: 

"(5)- When the deceased person .is one for whom 
the county is responsible for disposition costs, and 
no relatives, friends or interested persons .. claim the 
body after noti£icat.ion is attempted under_ subsection 
( l) of thi-s sectionc,___an'Cl. after "Comp.lyin.g with this 
section and subsection ("'2) of ORS 97 .130, the county 
shall authorize burial or cremation of the body 
without the consent of persons listed in ORS 97.130, 
in the least costly manner that complies with law." 

This is an apparent effort to reduce the overall costs to the 
county in those cases where the ·county is responsible for dispo­
sition costs. 

CONCLUSION 

Given our conclusions herein, we are aware that. there may be 
circumstances in which there is no public means for disposing of 
an unclaimed body. To some this consequence alone may appear so 
absurd and inhumane as to warrant a different conclusion 
regardless of the language and history of the legislation. But 
such a conclusion would be based upon preconceptions about what 
public policy should be; rather than the.public policy which 
actually is expressed in the statutes themselves. ·Weare not 
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free "to insert what has been omitted" however absurd it appears, 
unless the language of the statute permits it. See ORS 174.010. 
The ability to interpret statutes does not encompass the power to 
legislate. Arguments that there should be in all cases some pro­
vision for disposition of unclaimed bodies at public expense 
should be addressed to the Legislative Assembly or to elected 
county commissioners. 

Very truly yours, 

~l~m,oo...._-i)o-....._~ ...... ~ 
Chief Counsel 
General Counsel Division 
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